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(b) The contracting officer respon-
sible for consent shall review the con-
tractor’s notification and supporting
data to ensure that the proposed sub-
contract is appropriate for the risks in-
volved and consistent with current pol-
icy and sound business judgment.

(c) Designation of specific sub-
contractors during contract negotia-
tions does not in itself satisfy the re-
quirements for advance notification or
consent pursuant to the clause at
52.244-2. However, if, in the opinion of
the contracting officer, the advance no-
tification or consent requirements
were satisfied for certain subcontracts
evaluated during negotiations, the con-
tracting officer shall identify those
subcontracts in paragraph (k) of the
clause at 52.244-2.

[48 FR 42388, Sept. 19, 1983, as amended at 55
FR 52796, Dec. 21, 1990; 63 FR 34060, June 22,
1998]

44.202-2 Considerations.

(a) The contracting officer respon-
sible for consent must, at a minimum,
review the request and supporting data
and consider the following:

(1) Is the decision to subcontract con-
sistent with the contractor’s approved
make-or-buy program, if any (see
15.407-2)?

(2) Is the subcontract for special test
equipment or facilities that are avail-
able from Government sources (see sub-
part 45.3)?

(3) Is the selection of the particular
supplies, equipment, or services tech-
nically justified?

(4) Has the contractor complied with
the prime contract requirements re-
garding—

(i) Small business subcontracting, in-
cluding, if applicable, its plan for sub-
contracting with small, veteran-owned,
service-disabled veteran-owned,
HUBZone, small disadvantaged and
women-owned small business concerns
(see part 19); and

(ii) Purchase from nonprofit agencies
designated by the Committee for Pur-
chase From People Who Are Blind or
Severely Disabled (Javits-Wagner-
O’Day Act (JWOD) (41 U.S.C. 48))(see
part 8)?

(5) Was adequate price competition
obtained or its absence properly justi-
fied?
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(6) Did the contractor adequately as-
sess and dispose of subcontractors’ al-
ternate proposals, if offered?

(7) Does the contractor have a sound
basis for selecting and determining the
responsibility of the particular subcon-
tractor?

(8) Has the contractor performed ade-
quate cost or price analysis or price
comparisons and obtained accurate,
complete, and current cost or pricing
data, including any required certifi-
cations?

(9) Is the proposed subcontract type
appropriate for the risks involved and
consistent with current policy?

(10) Has adequate consideration been
obtained for any proposed subcontract
that will involve the use of Govern-
ment-furnished facilities?

(11) Has the contractor adequately
and reasonably translated prime con-
tract technical requirements into sub-
contract requirements?

(12) Does the prime contractor com-
ply with applicable cost accounting
standards for awarding the sub-
contract?

(13) Is the proposed subcontractor on
the List of Parties Excluded from Fed-
eral Procurement and Nonprocurement
Programs (see subpart 9.4)?

(b) Particularly careful and thorough
consideration under paragraph (a)
above is necessary when—

(1) The prime contractor’s purchasing
system or performance is inadequate;

(2) Close working relationships or
ownership affiliations between the
prime and subcontractor may preclude
free competition or result in higher
prices;

(3) Subcontracts are proposed for
award on a non-competitive basis, at
prices that appear unreasonable, or at
prices higher than those offered to the
Government in comparable cir-
cumstances; or

(4) Subcontracts are proposed on a
cost-reimbursement, time-and-mate-
rials, or labor-hour basis.

[48 FR 42388, Sept. 19, 1983, as amended at 60
FR 33066, June 26, 1995; 60 FR 48264, Sept. 18,
1995; 62 FR 51271, Sept. 30, 1997; 63 FR 34060,
June 22, 1998; 66 FR 65368, Dec. 18, 2001]

44.203 Consent limitations.

(a) The contracting officer’s consent
to a subcontract or approval of the
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contractor’s purchasing system does
not constitute a determination of the
acceptability of the subcontract terms
or price, or of the allowability of costs,
unless the consent or approval specifies
otherwise.

(b) Contracting officers shall not con-
sent to—

(1) Cost-reimbursement subcontracts
if the fee exceeds the fee limitations of
16.301-3;

(2) Subcontracts providing for pay-
ment on a cost-plus-a-percentage-of-
cost basis;

(3) Subcontracts obligating the con-
tracting officer to deal directly with
the subcontractor;

(4) Subcontracts that make the re-
sults of arbitration, judicial deter-
mination, or voluntary settlement be-
tween the prime contractor and sub-
contractor binding on the Government;
or

(6) Repetitive or unduly protracted
use of cost-reimbursement, time-and-
materials, or labor-hour subcontracts
(contracting officers should follow the
principles of 16.103(c)).

(c) Contracting officers should not
refuse consent to a subcontract merely
because it contains a clause giving the
subcontractor the right of indirect ap-
peal to an agency board of contract ap-
peals if the subcontractor is affected by
a dispute between the Government and
the prime contractor. Indirect appeal
means assertion by the subcontractor
of the prime contractor’s right to ap-
peal or the prosecution of an appeal by
the prime contractor on the sub-
contractor’s behalf. The clause may
also provide that the prime contractor
and subcontractor shall be equally
bound by the contracting officer’s or
board’s decision. The clause may not
attempt to obligate the contracting of-
ficer or the appeals board to decide
questions that do not arise between the
Government and the prime contractor
or that are not cognizable under the
clause at 52.233-1, Disputes.

44.204 Contract clauses.

(a)(1) The contracting officer shall
insert the clause at 52.244-2, Sub-
contracts, in solicitations and con-
tracts when contemplating—

(i) A cost-reimbursement contract;
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(ii) A letter contract that exceeds the
simplified acquisition threshold;

(iii) A fixed-price contract that ex-
ceeds the simplified acquisition thresh-
old under which unpriced contract ac-
tions (including unpriced modifications
or unpriced delivery orders) are antici-
pated;

(iv) A time-and-materials contract
that exceeds the simplified acquisition
threshold; or

(v) A labor-hour contract that ex-
ceeds the simplified acquisition thresh-
old.

(2) If a cost-reimbursement contract
is contemplated—

(i) For the Department of Defense,
the Coast Guard, and the National Aer-
onautics and Space Administration,
the contracting officer shall use the
clause with its Alternate I; or

(ii) For civilian agencies other than
the Coast Guard and the National Aer-
onautics and Space Administration,
the contracting officer shall use the
clause with its Alternate II.

(3) Use of this clause is not required
in—

(i) Fixed-price
contracts; or

(ii) Contracts for mortuary services,
refuse services, or shipment and stor-
age of personal property, when an
agency-prescribed clause on approval
of subcontractors’ facilities is required.

(b) The contracting officer may in-
sert the clause at 52.244-4, Subcontrac-
tors and Outside Associates and Con-
sultants (Architect-Engineer Services),
in architect-engineer contracts.

(c) The -contracting officer shall,
when contracting by negotiation, in-
sert the clause at 52.244-5, Competition
in Subcontracting, in solicitations and
contracts when the contract amount is
expected to exceed the simplified ac-
quisition threshold, unless—

(1) A firm-fixed-price contract,
awarded on the basis of adequate price
competition or whose prices are set by
law or regulation, is contemplated; or

(2) A time-and-materials, labor-hour,
or architect-engineer contract is con-
templated.

[63 FR 34060, June 22, 1998, as amended at 64
FR 51845, Sept. 24, 1999]

architect-engineer
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